
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



NOTES 35 

In Pennsylvania women had not the right to vote until the 
adoption of the Nineteenth Amendment; and juries, by statute, 
were required to be selected from "the whole qualified electors of 
the county." i0 But in a recent case, the Supreme Court unani- 
mously upheld an indictment found by a grand jury of which a 
woman was a member. 41 The opinion of the court states that there 
can be no question that the act providing for the selection of jurors 
from the whole qualified electors covers those who at any time shall 
come within the designation of electors. It is submitted that the 
solution of the problem depends entirely on the construction of the 
statute prescribing the qualifications for jurors. The Pennsylvania 
statute, in which the word "whole" is used, does not express a 
legislative intention different from what may be expressed without 
that word: wherever a statute prescribes in substance that jurors 
shall be selected from the electors, the legislative intention is clearly 
to impose the duty of jury service on those who possess the right to 
vote ; if such an intention is predicated on any logical basis, it must 
be on the legislative conviction that it is proper and desirable that 
the same persons who can enjoy the right to vote should perform 
the duty of jury service. On this reasoning, the conclusion of the 
Pennsylvania court is logically inevitable, and it is to be hoped that 
it will commend itself to other courts which are called upon to solve 
the same problem. 

A. R. C. 



The Presumption of Payment as Affected by the Pre- 
sumption of Innocence. — Although it is somewhat doubtful just 
when the presumption of payment, after a lapse of twenty years, 
originated, it seems to have been well recognized in 1635. 1 "It is," 
said Sergeant, J., in more recent times, "a rule of convenience and 
policy. . . . No person ought to be permitted to lie by whilst 
transactions can be fairly investigated . . . until time has in- 
volved them in uncertainty and obscurity, and then ask for an 
inquiry. . . . Hence statutes of limitation have been passed 
. . . and, in cases not within them, prescription or presumption 
is called in as an indispensible auxiliary to justice." The presump- 
tion of payment applies to "all evidences of debt excepted out of 
the statute (of limitations)," 2 and there can be no doubt that it is 
applicable to judgments. 3 

Despite the fact that this presumption is favored by the law, 



40 Pa. Act of April 10, 1867, P. L. 62, s. 2; 2 Purdon 2062, s. 2; Pa. 
Stats. 1920, s. 12861. 

41 Commonwealth v. Maxwell, 114 Atl. 825 (Pa. 1921). 

1 Carpenter v. Tucker, 1 Chan. Rep. 78 (Eng.). 

2 Foulk v. Brown, 2 Watts. 209, 214 (Pa. 1834). 

3 Cope v. Humphreys, 14 S. & R. 15 (Pa. 1825) ; Miller v. Smith, 16 Wend. 
425 (N. Y. 1836) ; Chapman v. Loomis, 36 Conn. 459 (1870). 
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for the reasons given, it was held to fall before that of innocence, 
in the recent Pennsylvania case of Gilmore v. Alexander, 4 in which 
these presumptions came into apparent conflict. In that case, a 
judgment was recovered by plaintiff, and execution attachment 
issued, some twenty-three years before suit, the judgment being 
assigned to use-plaintiff (a trust company) about a year after it 
was recovered. To rebut the defense of the presumption of pay- 
ment, the president of the trust company testified that no part of 
the judgment had ever been paid. He had been with the company, 
in various capacities, for some thirty years, and had formerly been 
trust officer. His testimony was based partly on his personal knowl- 
edge, partly on the records of the company, and partly on the way 
in which its trust business was conducted. He also testified that 
there had been other trust officers to whom payment might have 
been made, but that he would have heard of it, except in the case 
of embezzlement. In the light of his testimony, embezzlement by 
another trust officer was spoken of, in the majority opinion, as "the 
only reasonable theory of payment," and, because of the presump- 
tion of innocence, an unacceptable one. 

As to the ways in which the presumption of payment may be 
rebutted, it has been said that "slighter circumstances are suffi- 
cient to repel the presumption than are required to take the case 
out of the statute of limitations. . . . Still the circumstances, 
whatever they may be, must account in some reasonable way for 
the lapse of time, without demand or suit." 5 Thus the presump- 
tion of payment is rebutted by an acknowledgment of the existence 
of the debt, by the debtor, at any time within the twenty years 
necessary to raise the presumption, 6 or even after that period has 
run. 7 Such acknowledgment, however, must be made to the cred- 
itor, and not to a mere stranger. 8 The presumption is also rebutted 
by the disability or incapacity of a party 9 (as where one becomes 
an alien enemy, during a war), 10 in which case twenty years must 
be shown, exclusive of the disability period. 11 Insolvency of the 
debtor is generally considered sufficient, 12 but in Pennsylvania, 
actual continued inability to pay must also be shown, 13 as in the 

4 268 Pa. 415, 112 Atl. 9 (1920). 

5 Foulk v. Brown, supra, 215. 

"Stout v. Levan, 3 Pa. 236 (1846) ; Reed v. Reed, 46 Pa. 239 (1863). 
'Eby v. Eby, 5 Pa. 435 (1846). 
"Bentley's Appeal, 99 Pa. 500 (1882). 

9 McLellan v. Crofton, 6 Me. 307 (1830) ; Criss v. Criss, 28 W. Va. 
388 (1886). 

" Bailey v. Jackson, 16 Johns 201 (Nl Y. 1819). 

"Dunlop v. Ball, 2 Cranch 184, 2 L. Ed. 246 (U. S. Sup. Ct. 1804). 

12 Fladong v. Winter, 9 Ves. Jr. 197 (Eng. 1812) ; McKinder v. Little- 
john, 4 Iredell Law 198 (N. C. 1843). 

13 Devereux's Estate, 184 Pa. 429, 39 Atl. 22s (18 
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case of poverty of the debtor. 14 The presumption is, of course, 
rebutted by payment of a part of the debt, or of interest on it, 15 
as it is by an agreement to withhold demand for payment. 18 How- 
ever, where a conspiracy with other debtors, to resist the creditor, 
was shown, the presumption of payment was held to stand. 17 In 
one of the most extreme cases, relationship between the debtor and 
creditor was considered sufficient to overturn the presumption. 18 
There seems, however, to be but a single case suggesting that the 
presumption of innocence will rebut the presumption of payment. 19 
In that case, the court itself finally dismissed the presumption 
of payment as inapplicable, for other reasons. 

The presumption of innocence, however, is generally recog- 
nized in civil cases, 20 except in New York, where it is rejected on 
the ground that the civil plaintiff "rests only under the burden of 
proving his case by a preponderance of evidence." 21 In a word, 
the New York courts treat the presumption of innocence as exactly 
what it is, a mere administrative expedient to insure that, in crim- 
inal cases, the state shall prove its case beyond a reasonable doubt. 
This view, though clearly preferable in theory to the ordinary one, 
has not been adopted elsewhere. 

Logically speaking, the best statement of the presumption of 
innocence (and that to which the overwhelming majority of cases 
conform) is that "a person who is shown to have done any act 
is presumed to have done it innocently and honestly." 22 Adapting 
this to the principal case, it follows that, where the doing of an 
act in an honest way, involves doing another act, such as recording 
the payment, a simple syllogism gives the proposition that "where 
a trust officer is shown to have received payment, he is presumed 
to have recorded it." From this it is proposed to deduce that 
"where a trust officer has not recorded payment, he is presumed not 
to have received it." Not content with this inference, which does 
not logically follow from the proposition given, use-plaintiff seeks 
to pile Pelion on Ossa, by drawing from this the final inference (or 
presumption, since presumptions are but inferences by another 
name) that no payment at all was made, and hence that the pre- 
sumption of payment is rebutted. 

"Taylor v. Megargee, 2 Pa. 225 (1845). 

15 Shields v. Pringle, 2 Bibb. 387 (Ky. 1811) ; Runner's Appeal, 121 Pa. 
649, 15 Atl. 647 (i?"~ 



16 Fisher v. Phillips, 4 Baxt. 243 (Tenn. 1874) ; Hale v. Pack, 10 W Va. 
145 (1877). 

17 McQuesney v. Hiester, 33 Pa. 435 (1859). 

18 Wanmaker v. Van Buskirk, 1 N. J. Eq. 685 (1832). 
"Potter v. Titcomb, 7 Me. 302 (1831). 

20 Breiden v. Paff, 12 S. & R. 430 (Pa. 1825) ; Gossett v. Godfrey, 26 N. H. 
415 (1853) ; Chapman v. Mclllwrath, 77 Mo. 38 (1882). 

21 Kurz v. Doerr, 180 N. Y. 88, 72 N. E. 926 (1904). 
"Lawson on Presumptive Evidence, 112. 
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Use-plaintiff's endeavor is, directed along the right lines, since 
the process of rebutting presumptions amounts to nothing more 
than building up contrary inferences, of equal or greater strength, 
by means of evidence. 23 Unfortunately, however, this train of 
reasoning conflicts with the rule that "as proof of a fact, the law 
permits inferences from other facts proved, but does not allow 
presumptions of facts from presumptions. A fact being estab- 
lished, other facts may be, and often are ascertained by just infer- 
ences. Not so with a mere presumption of a fact — no presumption 
can, with safety, be drawn from a presumption." 24 This rule is 
generally recognized. 25 It is interesting to note, in this connection, 
that the case cited by Thompson, J., as an illustration of the proper 
application of the rule, is essentially the same as that presented by 
the principal case. 26 

The presumption of innocence is seen to be inapplicable to the 
principal case, even when considered alone, and without drawing 
inferences from it. The presumption can only be stated correctly 
in its affirmative form, as above, since to put it in the negative, as 
has been done in some few cases, is to disregard the rules of logic. 
It is evident, from defendant's reliance on the presumption oi pay- 
ment, that no specific acts of payment have taken place. Yet, to 
show that there has been no payment, by showing that there have 
been no such acts, use-plaintiff relies on a presumption which pre- 
supposes their existence. The result of this attempted reductio ad 
absurdum is an indistinguishable tangle of logic and illogic, demon- 
strating clearly the inapplicability of the presumption of innocence. 

Even were the presumption applicable in the principal case, 
the use proposed to be made of it would be clearly fallacious. 
Payment might have been made to any one of the several trust 
officers; each is, of course, entitled to his own personal presump- 
tion of innocence. Shall all these be merged into one grand pre- 
sumption? "The law," says Simpson, J., in his dissenting opinion, 27 
"does not permit ... the presumption of innocence of each 
one of a number of its (use-plaintiff's) employees to be added 
together to make one general presumption of innocence, and there- 
from deduce presumption of non-payment to it." 

Professor Thayer has shown that, although presumptions are 
generally regarded as belonging to the law of evidence, they in fact 
come within the province of legal reasoning, and "for reasoning 
there is no law other than the laws of thought." 28 Therefore a 

23 Black, C. J., in Sellers v. Holman, 20 Pa. 321 (1853). 

"Thompson, J., in Douglass v. Mitchell's Executor, 35 Pa. 440 (i860). 

25 Pennington v. Yell, 11 Ark. 212 (1850) ; Manning v. Ins. Co., 100 U. S. 
693, 25 L. Ed. 761 (1879) ; Glick v. Ry., 57 Mo. App. 97 (1894). 

26 Douglass v. Mitchell's Executor, supra, 443. 

27 Joined in by Kephart, J. 

28 Preliminary Treatise on Evidence, 314. 
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logical analysis of the possibilities in the situation presented by the 
principal case cannot fail to be illuminating. It is first seen that 
defendant, by setting up the presumption of payment, has thrown 
the burden of proving non-payment on his opponent. To prove 
this, the testimony of the president of use-plaintiff company is 
offered. His testimony, however, when strictly examined, is seen 
to amount, at most, to proof that payment was not made to him, 
nor to any other person within his knowledge. Since no man is 
omniscient, it is entirely possible that payment was in fact made to 
some one else. If so, to whom was it made? Perhaps one of the 
former trust officers received it; but let it be assumed that the 
presumption of innocence eliminates them. Might not the judgment 
debt have been paid to some other one of use-plaintiff's numerous 
employees? Giving all of them the benefit of the presumption of 
innocence, might not the money have been stolen by an outsider, 
after payment, but before recording the fact in the books? Are all 
outsiders to be presumed innocent? Human experience shows that 
they are not so in fact. Even were they so considered, it would 
still be entirely possible that the money should have become lost by 
the negligence of an employee of use-plaintiff. Is every person who 
may have dealt with the money to be presumed free from negli- 
gence? Even so, the loss might have been purely accidental, for 
payment in such cases was shown to have generally been by cheque, 
and "the wind bloweth where it listeth." Is a special Providence 
to be considered as having been detailed to guard the particular 
cheque? All these are reasonable possibilities, and a theory which 
entirely disregards them cannot fairly be said to be the "only 
reasonable" one. To properly support the theory of non-payment, 
it would be necessary to indulge every one of the presumptions 
required to eliminate these possibilities. 

Although individual presumptions are based on policy, the 
general theory of inference and presumption is merely an attempt 
to arrive at a fact by showing its probability. The more pre- 
sumptions, then, that it is necessary to indulge, in order to prove 
a particular fact by eliminating all contrary possibilities, the less 
probable the fact becomes. The probability of that fact might 
well be compared to the end term of a mathematical series which 
is rapidly approaching zero as a limit; the more terms (presump- 
tions) there are, the nearer the end term approaches that limit. 
So, in the principal case, with each presumption which is indulged, 
the ultimate fact of non-payment diminishes in probability, and, 
because of the number of them which have been shown to be 
necessary, it seems fair to say that such ultimate fact approaches 
perilously near the zero of probability and of probative value. 

A. C. S. 



